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COATS, Chief Judge.
MANNHEIMER, Judge, joined by Coats, Chief Judge, concurring.

Morethan adecadeago, William G. Osborneand hisfriend, Dexter Jackson,

were convicted of kidnapping, first-degree assault, and first-degree sexual assault



stemming from an attack on an Anchorage prostitute. This Court affirmed both men’s
convictions on direct appeal .

Thecurrent appellatelitigation arisesfrom Osborne’ spost-conviction request
for further DNA testing of certain physical evidence in his case.

In our previous decision in this matter, Osborne v. State,? we declined to
decidewhether defendantsin Alaskahave adue processright to demand post-conviction
DNA testing of physical evidence. However, we declared that, at aminimum, adefendant
would haveto establish threethingsbefore claiming entitlement to post-conviction DNA
testing: (1) that thedefendant’ sconviction rested primarily on eyewitnessidentification;
(2) that there was a demonstrable doubt concerning this identification; and (3) that
scientific testing of physical evidencewould likely be conclusive on theissue of whether
the defendant was the perpetrator of the crime.?

Having established thisthree-part test, we remanded Osborne’ s case to the
superior court so that the partiescould litigate whether, under the facts of Osborne’ scase,
this test was satisfied. * After considering this matter, Superior Court Judge Sharon L.
Gleason concluded that Osborne had failed to establish any of the three factors that we
setforthin Osborne. Accordingly, sheentered an order denying Osborne’ sfurther request
for DNA testing.

Osborne now appeals that decision. For the reasons explained here, we

affirm Judge Gleason’s ruling.

Y Jackson v. State, Alaska App. Memorandum Opinion and Judgment No. 3330

(Feb. 7, 1996), 1996 WL 33686444 (Osborne was the co-appellant in this case.).
2 110 P.3d 986 (Alaska App. 2005).
® 1d. at 995.
*Id.
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The underlying facts of Osborne’s criminal case

In order to explain why we agree with Judge Gleason’s ruling, we must
recount the evidence presented at Osborne’s trial in the underlying criminal case. The
following account istaken from our decision denying Osborne’ sdirect appeal, with some
additional details taken from Judge Gleason’ s written findings.

On the night of March 22, 1993, Osborne and Jackson invited K.G. into
Jackson’s car, promising her that they would pay $100 for oral sex. The two men took
K.G. to asecluded spot at the western end of Northern Lights Boulevard. During theride
along Northern Lights Boulevard, Osborne and Jackson asked K.G. if she was armed.
When she told them that she had a Swiss army knife, the men asked if they could ook
at the knife. They then took the knife from her and placed it on the car’ s dashboard.

Jackson stopped the car at the end of Northern Lights Boulevard, and the
men then asked K.G. to perform fellatio on each of them. When K.G. told Osborne and
Jackson that she would not perform without first being paid, Osborne pointed a gun at
her and told her, “I think you will.”

Osborne and Jackson took what littlemoney K.G. had, madeK.G. strip, and
then had sex with her against her will. Osborne then ordered K.G. to get out of the car
and lie face-down in the snow. When K.G. refused to leave the car and began pleading
for her life, Jackson hit her in the head with the gun. Osborne then began to choke her.

Infear for her life, K.G. defecated on the front passenger seat of Jackson’s
car. Osborne scooped up some of the excrement and rubbed it in K.G.’ sface, hair, and
clothing. K.G. fled from the car, but the two men took a piece of wood, probably an axe
handle, from the back of the car and beganto strike K.G. on her head andribs. WhenK.G.
tried to run away, Osborne battered her knees repeatedly, yelling “Go down, bitch; go

down.”
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Osborne and Jackson hit and kicked K.G. until she fell down. Jackson
continued to hit K.G. in her pubic areawith astick even after shehad fallen. At onepoint,
Osborne allowed K.G. to stand up, but he then hit her in the head with the axe handle.

K.G. decided to pretend that she was dead; she curled up in the snow and
stopped moving. She heard agun discharge, and she felt abullet graze her head. (K.G.
believed, based on glimpses of her assailants’ feet and of Osborne’ ssweatsuit, that it was
Osborne who shot her.) After firing this shot, Osborne and Jackson buried K.G. in the
snow, apparently believing that she was either dead or dying.

Even after K.G. heard Jackson’ s car drive away, she continued to lie under
the snow for atime, to make sure that her attackers had really left. Then she got up and
started walking toward town. After walking for ashort while, K.G. wasableto flagdown
apassing automobile. K.G. told the driver and the passenger what had happened to her;
she described the men who had attacked her, and the car that they were driving. K.G.
asked to be taken home, because she wished to avoid the police. The driver of the car
complied with her request.

At about the sametimethat K.G. was making her way home, witnesses saw
Osborne and Jackson together. Some of these withesses observed that there was blood
on Osborne’s clothing.

The next day, a neighbor of one of the occupants of the car that had taken
K.G. homereportedtothepolicewhat K.G. had said about thisincident. Whenthepolice
contacted K.G., she was initially uncooperative, but she ultimately described what had
happened to her, and sheturned over the clothesthat shehad been wearing. Theseclothes
were soiled with feces. K.G. also underwent a physical examination, and most of her
injuries were photographed.

Five dayslater, in the early morning of March 28, 1993, the military police
on Fort Richardson stopped Jackson’scar. The military policeinitially stopped Jackson
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because he had been flashing hisheadlightsat apickup driving in front of him. However,
the police observed that Jackson’ s vehicle resembled composite drawings that had been
circulated by the Anchorage Police Department, based on K.G.’s description of her
attackers' car. When Jackson opened his glove compartment to retrieve his vehicle
registration, one of the military police officers saw agun case. Thisdiscovery led to a
search of Jackson and his vehicle.

The gun case contained Jackson’ s.380 caliber semi-automatic pistol. And,
during their search of Jackson’ sperson, themilitary policefound K.G.’ s Swissarmy knife.
(This knife was uniquely marked and dented, and K.G. was able to identify it.)

Themilitary policeselized Jackson’ scar and turned it over tothe Anchorage
police, along withtheitemsof evidencefound during the searchesof the car and Jackson’ s
person. During their subsequent search of thevehicle, the Anchorage policefound abottle
of perfume that K.G. had been carrying on the night of the assault. The police also
detected blood in the car. When this blood was tested for DNA at the DQ aphalocus,
the testing showed that the DNA in the blood sample matched K.G.”s DNA at that same
site (i.e., the DQ alphalocus). ThisDNA type occursin lessthan 5% of white females.

In addition, when the policetested the sweatersthat K.G. had been wearing
that night, they found fibersmatching the carpeting in Jackson’ svehicle, aswell asapubic
hair that was later found to have the same characteristics as Osborne’s pubic hair.

K.G. later identified both Osborne and Jackson in separate photographic
lineups. She also identified Jackson’s car.

When the police conducted a search of the scene of the assault on March
23rd (following their initial interview with K.G.), they discovered an area of disturbed
and bloody snow, as well as two pairs of K.G.'s gray stretch pants, which were also
bloody. The officers observed tire tracks at the scene — tracks which were later found

to match thetires on Jackson’ svehicle. In addition, the police found an expended round
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of .380 ammunition; forensic testing later showed that this round had been fired from
Jackson’s gun.

Thepolicealso discovered aused blue condom near the scene. A pubic hair
taken from this blue condom had the same characteristics as Osborne’s pubic hair. In
addition, sperm found inthe condom matched Osborne’ sDNA typeat the DQ al phalocus
— aDNA typethat isshared by about one-sixth (between 14.7% and 16%) of the African-

American population.

Osborne’ s request for additional testing of the blue condom
as part of his petition for post-conviction relief

After this Court affirmed Osborne’ s convictions on direct appeal, Osborne
filed a petition for post-conviction relief. In this petition, Osborne asserted that he had
received ineffective assistance of counsel from his trial attorney, Sidney Billingslea.
Osbhorne’ sprimary allegation wasthat Billingsleaacted incompetently when she decided
not to seek further DNA testing of the blue condom.

Asjust explained, forensic testing of the sperm foundin thiscondom revealed
that the DNA strand at the DQ alpha locus matched Osborne’s DNA type at the same
locus. This finding tended to link Osborne to the crime, but it was not conclusive —
because approximately one-sixth of the African-American population shares this same
DNA type.

The DNA testing of this sperm was conducted using a method known as
“polymerase chainreaction” (PCR).°> At thetime of Osborne’ strial, morediscriminating
methods of DNA testing were available. These methods might have excluded Osborne
as the source of the sperm — or, conversely, they might have identified him more

conclusively asthe source of the sperm. Billingslea chose not to pursue further testing.

> QOshorne, 110 P.3d at 989-90.
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Responding to Osborne's allegation that this decision demonstrated
incompetence, Billingslea explained that she had actively explored the possibility of
having the physical evidence tested using a more discerning method. Billingslea spoke
with the State’s DNA expert (an employee of the State Crime Lab) and asked why the
State had used the less sophisticated testing method. She reviewed various materials
regarding DNA testing. And she consulted an attorney who waslitigating acaseinvolving
the scientific basis of DNA testing.®

Inthe end, Billingslea decided that it was better not to seek further testing.
Osborne’s defense was alibi — the contention that the second man who accompanied
Dexter Jackson that night was someone other than Osborne. Billingslea perceived that
amorediscerning DNA test wasadouble-edged sword: thetest resultscould either bolster
Osborne’'s defense or undermine it. And she relied on the fact that the State’s DNA
evidence left substantial room for doubt — because one-sixth of the African-American
population shared thissame DNA type. Giventhese circumstances, Billingsleaconcluded
that “ Osbornewasin astrategically better position without more specific DNA testing.”’

Judge Gleason concluded that Billingslea s decision was within the range
of competence expected of criminal defense attorneys, and we affirmed that ruling on
appeal .2

However, Osborne raised an alternative argument in his petition for post-
convictionrelief. Osborne asserted that even if Billingslea acted competently when she
chose not to seek further DNA testing of the genetic material found on the blue condom,

Osborne nevertheless had the right, as a matter of due process, to pursue more

® 1d. at 990.
" 1d. (brackets omitted).
& 1d. at 990-92.
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discriminating DNA testing of the condom, to see if further testing might exclude him
as the source of the sperm.®

Inour prior decision, we remanded Osborne’ s case to the superior court for
further consideration of thisissue— directing the court to employ the three-part test that
wedescribed inthethird paragraph of thisopinion. That is, wedirected the superior court
toassess: (1) whether Osborne’ sconviction rested primarily on eyewitnessidentification;
and, if so, (2) whether therewasademonstrabl e doubt concerning thisidentification; and,
if so, (3) whether further DNA testing of the genetic material on the condomwould likely

be conclusive on the issue of whether Osborne was the perpetrator of the crime.™

The proceedings and findings on remand

Theremand proceedingsprimarily involved are-examination of theevidence
presented at Osborne’s trial. However, Judge Gleason also considered the fact that
Osborne had applied for discretionary parole in 2004 and that, in his application to the
Parole Board, Osborne admitted, bothinwriting and orally, hisparticipationin the attack
onK.G."

° Id. at 992.

1 1d. at 995-96.

' In Section 1 of Osborne’s written application for parole (labeled “ State Y our

Version of the Offense”), Osborne wrote: “Whilel wasout with friends| made acall to my
codefendant [i.e., Dexter Jackson] to come pick me up from the Space Station. After he
did[,] wewent driving around. When we saw [K.G.] and that she was soliciting, we decided
to have sex with her and then not pay her. She got in the car with us, and we all went out to
Earthquake Park. Oncethere[,] | pulled out agun and ordered [K.G.] to take off her clothes.
After shedid, me and my codefendant took turns having sex with her. After wewere doneJ[,]
| ordered [K.G.] to get out of the car. Sherefused to do so[,] and kept refusing. | attempted
to physically remove her from the car, and eventually got her out. My codefendant became
enraged when he discovered that [K.G.] had defecated in his car, and [he] began to assault
her with astick. | also assaulted [K.G.] by kicking and punching her. After afew secondg|,]
we both stopped, partially kicked snow on[K.G.], and then got in my codefendant[’]s car and
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At the conclusion of theremand proceedings, Judge Gleason issued written
findings. She concluded that Osborne failed to satisfy any prong of the three-part test
set forth in Osborne.

Judge Gleason found that K.G.’ s identification of Osborne was supported
both by the physical evidence in the case and by the other evidence placing Osbornein
Dexter Jackson’s company on the night of the kidnaping and rape. Thus, Judge Gleason
concluded, Osborne’ sidentification as one of K.G.’ s assailants did not rest primarily on
K.G. stestimony and K.G.’ sidentification of Osborne was not subject to serious doubt.

Judge Gleason then considered the third part of the test — whether further
DNA testing would likely be conclusive on the question of whether Osborne was one of
the two assailants.

Judge Gleason noted that if she ordered retesting, there were three possible
outcomes. The laboratory might report that it was no longer possible to test the genetic
material on the condom (or, at least, no longer possible to run the more discriminating
teststhat Osborne proposed). Alternatively, further testing might conclusively establish
that the genetic material found in the condom came from Osborne. And finally, further
testing might show that there waslittle or no chance that the genetic material came from
Osborne.

With respect to thisthird possibility, Judge Gleason concluded that even if
the testing excluded Osborne as the source of the genetic material on the condom, this
would not be conclusive evidence of hisinnocence. Thejudgenoted that thecondomwas
not found until over twenty-four hours after the assault. That is, it might have been

coincidentally left in the vicinity by other people, before the police arrived. Moreover,

drove off[,] leaving her at the park.”

Osborne signed this statement on April 8, 2004. His signature appears underneath a
printed acknowledgement that it is a class A misdemeanor under AS 11.56.210 “to submit
afalse written or recorded statement regarding this parole application.”

-9- 2109



Judge Gleason noted that the State had presented “ extensive other evidencewhichlinked
Mr. Osborne to these crimes.”

Finally, Judge Gleason noted that Osborne had confessed to these crimes
when he applied for discretionary parole in 2004. The judge pointed out that Osborne
had signed a written statement acknowledging his participation in the kidnapping and
sexual assault on K.G., and that Osborne’s signature appeared underneath an explicit
warning that he was required to “state the exact and complete truth” in his parole
application.

Given all of this, Judge Gleason concluded that evenif further DNA testing
showed that Osborne could not have been the source of the genetic material, thiswould

not conclusively establish Osborne’s innocence.

Judge Gleason proper |y consider ed Osbor ne’ sconfessionsto
the Parole Board

Beforewe reach the merits of Judge Gleason’ sfindingson thethree prongs
of thetest, we must first address Osborne’ sargument that Judge Gleason should not have
considered his confession to the Parole Board that he participated in the kidnapping and
rape of K.G.

Osborne contendsthat, asamatter of law, Judge Gleason could only consider
the evidence that was presented at his trial, and not anything that happened or came to
light afterwards. We disagree.

The essence of Osborne’s claim in this litigation is that he is factually
innocent of the crimes for which he has been convicted — and that he has a due process
right to arenewed examination of the physical evidence if there is areasonable chance
that this will demonstrate his factual innocence. Certainly, Osborne would argue (and
we would agree) that if new evidence had been uncovered after histrial which tended to

show that Osborne was factually innocent of these crimes, it would be proper for Judge
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Gleason and this Court to consider this new evidence when deciding whether to order
further DNA testing.

For instance, if Dexter Jackson had | ater stated (under credibl e circumstances)
that someone other than Osborne was hisaccomplicein thekidnapping and rape of K.G.,
that would beimportant evidence for acourt to consider when deciding whether to grant
Osborne’ srequest for further DNA testing. Similarly, if somethird person had confessed
(under credible circumstances) that he, and not Osborne, was Jackson’s accomplice in
these crimes, this also would seem to be important evidence which Osborne would be
entitled to present in support of his request for further DNA testing.

Conversely, it seems clear to usthat the State should be able to avail itself
of new evidence which undermines Osborne's claim of factual innocence.

Here, during Osborne’s 2004 application for discretionary parole, he
confessed twice (oncein hiswritten application, and again during hisappearancein front
of the Parole Board) that he was guilty of the crimesagainst K.G. These confessionsare
obviously relevant to Osborne’'s claim that the physical evidence should be retested
becausethetesting will show that heisfactually innocent. Judge Gleason could properly
consider Osborne’ s confessions when she evaluated whether to grant Osborne’ srequest
for further DNA testing.

Osborne argues that his confessions to the Parole Board should not be
believed — that he lied about his participation in these crimes so that the Parole Board
wouldlook morefavorably on hisrequest for parole. But thisassertion goesto theweight
of the evidence, and not to the propriety of Judge Gleason’s consideration of it.

(Osborne also arguesthat the State improperly introduced statements made
by Osborne’ sco-defendant, Dexter Jackson, after thetrial — statementsin which Jackson
apparently identified Osborne as his accomplice. Osborne argues that he never had the
opportunity to cross-examine Jackson about these statements. But we have examined the

record on remand, and we have not found anything to suggest that Jackson’s challenged
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statements were in fact introduced during the remand proceedings. Judge Gleason does

not mention any such statements in her written findings.)

Why we uphold Judge Gleason’ sfindings (1) that Osborne’s
convictiondidnot rest primarily on eyewitnessidentification,
and (2) that there was no demonstrable doubt concerning the
accuracy of K.G.’ s identification of Osborne

Under the first two prongs of the three-part test we set forth in Osborne,
Judge Gleason was required to assess whether Osborne’ s conviction rested primarily on
eyewitnessidentification evidence, and, if so, whether there was demonstrable doubt as
to the accuracy of that identification. Judge Gleason answered these questions in the
negative.

Judge Gleason acknowledged that some of the State’s evidence against
Osborne consisted of K.G.’s eyewitness testimony. Thejury heard that K.G. identified
Osborne as one of the perpetrators of the crimes by picking him out of alineup before
trial, and K.G. also testified at trial that she was certain that Osborne was the passenger
inJackson’scar. However, Judge Gleason noted that the State al so presented substantial
circumstantial evidence (including many pieces of physical evidence) tending to prove
that Jackson was one of K.G.’ s assailants, as well as strong evidence that Osborne was
in Jackson’s company at the time of these crimes.

Judge Gleason acknowledged that, compared to the State’s case against
Jackson, “there was less evidence to place Mr. Osborne at the scene of the crime.”
However, thejudgelisted several itemsof evidencethat linked Osborneto the crime scene:
(1) Osborne had telephoned Jackson twice from the Space Station arcade prior to the
crime; (2) Osborne was observed entering Jackson’s vehicle shortly before the crime
occurred; (3) tickets from the Space Station were found in Jackson’s car; (4) witnesses
saw Osborne and Jackson together shortly after the crime occurred, and some of these

witnessesobserved blood on Osborne’ sclothing; and (5) K.G. told thedriver who picked
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her upimmediately after the assault that her attackerswere“two black guyswith military
... haircuts” — adescription consistent with Osborne’s physical characteristics.

Judge Gleason also acknowledged that the jury heard some evidence of
problemswith K.G.’ sidentification of Osborne. In her written findings, Judge Gleason

noted that

[t]he evidence established that K.G.’ suncorrected vision was
somewhere between 20/300 and 20/400, and that she was not
wearing glasses on the evening of the crime. K.G. had
[described] thepassenger as[not having] any facial hair, while
Mr. Osborne had a mustache. And K.G. had [described] the
passenger as weighing 180 to 190 pounds and [as being]
between 25 to 30 years old, while Mr. Osborne was 20 years
old and weighed 155 pounds. Mr. Osborne also argues that
eyewitness identifications are generally suspect, especially
when a person of one race is asked to identify a person from
another race.

Based on thesefacts, Judge Gleason concluded that if K.G.’ sidentification
of Osborne “were to be considered in isolation, without consideration of all of the other
evidence that the state presented ..., there would be demonstrable doubt concerning
Mr. Osborne’ sidentification asthe perpetrator.” However, when Judge Gleason weighed
K.G. sidentification of Osborne*“in conjunction with all of the other evidence submitted
by the State at [Osborne’s] trial,” the judge concluded that there was no demonstrable
doubt concerning Osborne’s identification as one of K.G.’s assailants.

Judge Gleason noted that, during the State’s summation to the jury, the
prosecutor specifically invited thejury to factor out K.G.’ sidentification of Osborne and
to evaluate the other evidence independently. The prosecutor asked the jury to engage
in“an exercise of caution [by assuming that] K.G. never camein here, ... never testified.”
The prosecutor maintained that, even without K.G.’s identification testimony, “the

evidence in this case warrant[ed] a conviction of Osborne.”
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Wehaveindependently reviewed therecord of Osborne’strial, andweagree
with Judge Gleason’ s conclusions. (1) that Osborne’ s conviction did not rest primarily
on eyewitnessidentification evidence; and (2) that, taking the evidence asawhole, there

was no demonstrable doubt concerning thereliability of K.G.’ sidentification of Osborne.

Why we uphold Judge Gleason’s finding that further DNA
testing would not be conclusive on theissue of Osborne’ sguilt
or innocence

Under the third prong of the three-part test we set forth in Osborne, Judge
Gleason was required to assess whether further DNA testing of the physical evidencein
this case would likely be conclusive on the issue of Osborne’ s guilt or innocence. Judge
Gleason concluded that further DNA testing would not yield a conclusive answer.

Aswe explained above, Judge Gleason perceived that further DNA testing
couldyieldthreepossible outcomes. First, thelaboratory might find that it was no longer
possibleto test the genetic material on the condom (or, at least, no longer possibleto run
the more discriminating teststhat Osborne proposed). Second, further DNA testing might
conclusively establish that the genetic material found in the condom came from Osborne.
And third, further testing might show that there was little or no chance that the genetic
material came from Osborne.

The question confronting Judge Gleason wasthis: assuming that thisthird
alternative came to pass — i.e., assuming that a more discriminating DNA test showed
that the genetic material did not comefrom Osborne— would thistest result be conclusive
evidence of Osborne's innocence? Based on her examination of all the evidence in
Osborne's case, Judge Gleason concluded that the answer was “no.”

First, Judge Gleason noted that the condom was not firmly linked to the
assault onK.G. The condom was not found until over twenty-four hoursafter the assault.
Accordingly, it might have been coincidentally leftinthevicinity by anther person before

the police arrived.
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Second, Judge Gleason noted that the State presented extensive other
evidence linking Osborneto the kidnapping and rape— primarily, the physical evidence
that firmly tied Jackson to these crimes, the physical evidence that placed Osborne in
Jackson’ svehicle (the Space Station tickets), and the testimony of several withesseswho
saw Osborne in Jackson’s company both before and after the assault.

Finally, Judge Gleason noted that Osborne had confessed to these crimes
when he applied for discretionary parole in 2004. The judge pointed out that Osborne
had submitted a written statement to the Parole Board in which he acknowledged his
participation in the kidnapping and sexual assault on K.G. In this written statement,
Osborne described these crimes in some detail. Moreover, Osborne’s signature on this
statement appears underneath an explicit warning that he wasrequired to “ state the exact
and complete truth” in his parole application, and that any lies in his statement would
subject him to prosecution for unsworn falsification under AS 11.56.210.

Given all of this, Judge Gleason concluded that even if further DNA testing
showed that Osborne could not have been the source of the genetic material, thiswould
not conclusively establish Osborne’s innocence. We agree.

We notethat the Washington Court of Appealsin Rioftav. Sate,*? recently
confronted asimilar case and reached the same conclusion — that the defendant was not
entitled to post-conviction DNA testing of physical evidence.

Thedefendant in Riofta was convicted of first-degree assault with afirearm.
The victim of the assault described the shooter as wearing a white hat during the

assault.*® The policelater identified the owner of thiswhite hat, but they discovered that

12 142 P.3d 193 (Wash. App. 2006).
13 1d. at 196.
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the hat had been stolen, along with the owner’s car, prior to the assault. Riofta had
apparently emerged from this stolen car immediately before assaulting the victim.*

After Riofta was convicted, he commenced litigation under the authority
of aWashington statutewhich providesfor post-conviction DNA testingin criminal cases.
Rioftaasked the court to order DNA testing of the hat — arguing that if hisDNA did not
show up on the hat, thiswould establish hisinnocence.” The Washington appeal s court,
however, concluded that “DNA testing [might] show only who worethe hat after the car
was stolen. DNA testing [would] not resolve who wore the hat during the shooting.”*®

Inaddition to bringing suit under the Washington statute, Rioftaal so argued
that he had adue processright to havethe hat tested for DNA.* In making thisargument,
Riofta explicitly relied on this Court’ s decision in Osborne.

The Washington court noted that the courts of that state “ have not adopted
a version of the three-part Osborne test.”*® But the court also observed that the
Washington Supreme Courtin InrePersonal Restraint of Gentry'® had favorably referred
to asimilar three-part test.?

Nevertheless, the Riofta court concluded that, under the facts of the case,

Riofta could not satisfy “the critical requirement of demonstrating that DNA testing of

Yo d.
5 |d. at 198.
' 1d. at 201.
o d.
8 |d. at 203.

19 972 P.2d 1250 (Wash. 1999).

% Riofta, 142 P.3d at 203-04 (quoting Gentry, 972 P.2d at 1258); see also Osborne,
110 P.3d at 995 n.27 (citing Gentry).
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the white hat would conclusively, or even likely, prove his innocence.”?* The court

explained:

The absence of Riofta’'s DNA on the white hat [would] not
necessarily indicatethat Rioftawasnot the shooter[,] because
Riofta may not have transferred his DNA to the hat. For
example, evidenceindicatesthat the shooter could haveworn
the hat for only arelatively short period of time because the
car in which the hat was located was stolen within twelve
hours of the shooting. Moreover, the presence of someone
else’'s DNA (other than the hat's owner ...) [would] not
exonerate Riofta[,] because Riofta and other persons could
haveworn the hat without all of them transferring DNA [tothe
hat.] ... [E]venif DNA on the white hat matched [someone
else], it [would] not conclusively establish Riofta’s
innocence],] given the number of persons[thevictim] saw in
the car who may have worn the hat.!*?

Thefacts of Riofta are similar to the facts presented in Osborne’s case, and
wereach asimilar conclusion. AsJudge Gleason found, Osborne simply has not shown
that further DNA testing would establish hisinnocence, evenif the results of thistesting

excluded him as the source of the genetic material.

! Riofta, 142 P.3d at 204.
2 1d.
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Conclusion

For the reasons explained here, we agree with Judge Gleason that Osborne
failed to satisfy any portion of the three-part test that we set out in our previous decision.
We accordingly conclude that Osborne has failed to show that he is entitled to further
DNA testing of the physical evidence in this case.

Thiswastheonly issueleft unresolved from Osborne’ sapplication for post-
conviction relief. Accordingly, the judgment of the superior court (denying Osborne’'s

application) is AFFIRMED.
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MANNHEIMER, Judge, joined by Coats, Chief Judge, concurring.

This case raises the question of whether an Alaska court has the authority,
in the absence of a pertinent statute, to order post-conviction DNA testing of physical
evidence — and if so, under what circumstances a court should exercise that authority.
The resolution of this question requires us to balance two competing principles of the
criminal justice system. Our task is hard because both principlesare crucially important
to the fair administration of criminal justice.

Thefirst principleisthat, after we are assured that a defendant hasreceived
atrial conducted in accordance with the procedural requirements of our constitution, our
statutes, and our court rules, society hasajustifiableinterest in prohibiting the defendant
from seeking to re-open the litigation.

All of these procedural protections — at trial, on appeal, and in post-
convictionrelief litigation — are designed to ensure, to the extent humanly possible, that
only the truly guilty are punished. To be sure, it is seldom possible to attain absolute
certainty when wetry to reconstruct and analyze human affairs. But after adefendant has
received the benefit of all required procedural protections, society can justifiably insist
that the defendant’ s conviction not be subjected to further attack.

Asthis Court explained in Grinolsv. State,

Society has a substantial interest in making sure that
criminal litigation eventually reaches an end. All persons
involvedinthelitigation — defendants, victims, familiesand
friends, investigative agencies, as well as the public at large
— have aright to expect that criminal cases will be finally
resolved at some point. If prisoners are allowed to assert
claimslong after their trial s, society runstherisk that re-trials
may be ordered years after the event, when witnesses may no
longer be available or their memories of the pertinent
occurrences have been lost or diminished. In addition,
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piecemeal litigation of successive and often fruitless
post-conviction claims poses a significant cost to the courts
and the other components of the criminal justice system.

Grinols, 10 P.3d 600, 605-06 (Alaska App. 2000). Moreover, as our supreme court

recognized in Merrill v. State,

finality may beacrucial element [in the] effectiveness|of the
criminal law]. A procedural system which permitsan endless
repetition of inquiry into facts and law in a vain search for
ultimate certitude implies a lack of confidence about the
possibilitiesof [administering] justicethat cannot but war with
the effectiveness of the [law’s] underlying substantive
commands. Furthermore, ... an endless reopening of convic-
tions, with its continuing underlying implication that perhaps
the defendant can escape from corrective sanctions after all,
[is potentially inconsistent] with the aim of rehabilitating
offenders.

Merrill, 457 P.2d 231, 236 (Alaska 1969).

In the present case, William Osborne was tried and convicted of sexual
assault and his conviction was affirmed by this Court on appeal.* He then litigated and
lost a claim of ineffective assistance of counsel in the superior court, and this Court
affirmed the superior court’ sresolution of theineffectiveassistanceclaim. 2 At thispoint,
society has aweighty interest in insulating the jury’ s verdict from further attack.

Nevertheless, our criminal justice system is also founded on a second

principle: that innocent people should not be punished. In theory, thissecond principle

! Jackson and Osborne v. State, Alaska App. Memorandum Opinion No. 3330

(February 7, 1996), 1996 WL 3368644.
2 QOsbornev. State, 110 P.3d 986 (Alaska App. 2005).
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should not normally conflict with the first principle described above. But police
investigations and jury trials are conducted by human beings.

There are times when evidence of the defendant’s guilt is fabricated, or
evidence of the defendant’s innocence is willfully suppressed. We trust that these
occasions are few. But even the most scrupulous and honest police officers, witnesses,
and victims sometimes work from limited knowledge, or are hampered by preconceived
notions, or are simply mistaken. And jurors must make their decision based on the
evidence presented in court. In short, our justice system is run by human beings who
ultimately are fallible.

Despite our society’s best efforts, and despite total compliance with the
procedural protectionsspecified by law, innocent peopleareinfact convicted. ThisCourt
noted several instancesof thisinfootnote 52 of our Grinolsopinion (10 P.3d at 616). And
earlier thisspring, the Anchorage Daily News carried an account of yet another man who
was freed after serving yearsin prison for arape he did not commit. Thevictiminitially
identified the man as her attacker. But after being confronted with genetic evidence and
other circumstantial evidenceindicating that thewrong man had beenidentified, thevictim
acknowledged that she was no longer certain of her identification. Because
of thisrisk that we have punished the innocent, even when a defendant has been found
guilty after afair trial, the law must make some provision for re-examining a criminal
conviction if it appears that the verdict is mistaken. Alaskalaw currently contains two
such provisions.

Under Alaska Criminal Rule 33(c), adefendant may fileamotion for anew
trial based on newly discovered evidence within 180 days of the final judgement. To

obtain relief under Criminal Rule 33, the defendant must make a threshold showing that

3

“Judge clears man in prison for 1982 rape”, Anchorage Daily News, April 10,
2007, page A-3.
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the evidence is truly newly discovered, and that diligent effort would not have revealed
thisevidenceany sooner. * Assuming thesetwo requirementsare met, the defendant must
then convince the court that the evidence is not merely cumulative or impeaching, and
that the evidence is so significant that it would probably |ead to adifferent verdict if the
defendant’ s case were re-tried.

Evenif adefendant missesthe 180-day timelimit specifiedin Criminal Rule
33(c), thedefendant can seek post-convictionrelief under AS12.72.010(a)(4) onthebasis
that new evidence “requires vacation of the [defendant’ s] conviction ... in the interest of
justice”. Normally, a petition for post-conviction relief must be filed within two years
of the final judgement (or within one year after that judgement is affirmed on appeal). °
However, AS12.72.020(b)(2)(D) declaresthat, “ [n]otwithstanding [thistimelimitation],
acourt may hear aclaim[for post-conviction relief] based on newly discovered evidence
if the applicant establishes due diligence in presenting the claim and [the new evidence]
establishes by clear and convincing evidence that the applicant is innocent.”

The problem facing Osborne in the present caseisthat the DNA testing he
proposes would not yield “new evidence” for purposes of either Criminal Rule 33 or
AS12.72.010(a). Under both of these provisions, adefendant must show that theevidence
was not available sooner, despite diligent efforts to uncover it. But as we explained in
our earlier opinion, Osbornev. State, 110 P.3d at 989-990, aDNA analysisof the physical
evidence was conducted by the State crime laboratory in advance of Osborne’strial, and
theresultsof thistesting wereavailableto Osborneand hisattorney. Itistruethat Osborne
now proposes adifferent, more discriminating DNA test — but this more discriminating

DNA wasalso availableat thetimeof Osborne’ strial. Osborne’ sattorney actively debated

*  See Dorman v. State, 622 P.2d 448, 455-56 (Alaska 1981), quoting Salinas v.
State, 373 P.2d 512, 514 (Alaska 1962).

5 AS12.72.020(a)(3)(A).
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whether to pursue this more discriminating test, but she ultimately decided not to —
because the State’ s DNA testing was not extremely probative (roughly fifteen to sixteen
percent of the relevant popul ation had matching DNA), and because theresults of amore
discriminating test might have been much more incriminating to Osborne. 1d. at 990.

(We concluded that, under these circumstances, Osborne’s attorney acted
competently when she chose not to pursue the more discriminating test. 1d. at 992.)

Given these facts, it would seem that equity does not favor Osborne.
Osborne’s attorney could have asked for the more discriminating DNA test, but she
understood the risk of performing this test, and she consciously chose to go forward
without this evidence. Now, years later, Osborne asserts that the more discriminating
DNA test must be run, and that his guilt must be re-evaluated.

Asour supremecourt explained in Owensv. State, 613 P.2d 259, 261 (Alaska
1980), adefendant should not be allowed to “take agambler’ srisk and complain only if
the cards [fall] the wrong way”. See Riofta v. Sate, 142 P.3d 193 (Wash. App. 2006),

where the Washington Court of Appeals discussed a similar case:

[T]hereisnothing “new” about the[physical evidence]
or any information that [DNA testing] may [yield]. DNA
testing of comparableaccuracy wasavailableat trial. Because
[the defendant] chose not to test the[physical evidence] at trial
does not mean that any information discoverable through
post-conviction testing is now “new.”

[A] strained consequence resultsif wewere to [adopt]
the hyper-literal interpretation [of “new evidence’ that the
defendant] urges[.] [This interpretation would] allow[] a
defendant to take a “wait and see” position on DNA testing
by trying to gain [an] acquittal without the DNA information
but, following conviction, moving to test the DNA.

- 23— 2109



Accordingly, weholdthat ... [i]f aperson requests[post-
trial] DNA testing of evidence [and] the same or comparable
testing [wasavailableat trial, any] information that the [ post-
trial] testing might reveal ... isnot “new” ....

Riofta v. State, 142 P.3d at 200.

It therefore appearsthat, under the applicable Alaskastatutesand court rules,
Osborne would not be entitled to relief even if renewed DNA testing conclusively
established his innocence.

And yet, if we are indeed committed to the principle that we should not
punish people who are demonstrably innocent, it would seem that our criminal justice
system should have a fail-safe mechanism for reviewing criminal convictions even in
situations like Osborne’s— that is, even when a defendant has knowingly chosen to go
to trial without seeking to uncover the evidence that the defendant now asserts will
demonstrate their innocence.

If Osborne could show that he were in fact innocent, it would be
unconscionable to punish him, even if that punishment would ostensibly comport with
all of our law’ s procedural requirements. Asthis Court suggested in Grinols, 10 P.3d at
617, the due process clause of the Alaska Constitution might require us to intervenein
cases Where a defendant presents clear genetic evidence of their innocence, even if the
rules governing motions for new trial and petitions for post-conviction relief would bar
the defendant from obtaining any relief.

Here, Osborne has not offered any genetic evidence. Rather, he asks this
Court to order re-testing of the condom found at the scene of the crime so that he can
obtain new genetic evidence that might conceivably favor his claim of innocence.

In our prior opinion in Osborne’s case, we assumed that this Court would
be obliged to order the proposed DNA testing if Osborne could show that afavorabletest
result would conclusively establish hisinnocence. Osborne, 110 P.3d at 995. We then
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remanded Osborne’s case to the superior court, directing the superior court to decide
whether, under the facts of Osborne’s case, he could meet this requirement for renewed
DNA testing. Id.

As explained in the lead opinion, Judge Gleason concluded that even if
renewed DNA testing yielded theresult most favorable to Osborne — that is, evenif the
renewed testing showed that Osborne could not bethe source of the genetic material found
on the condom — thistest result would not conclusively establish Osborne’ sinnocence.

Given the evidence in Osborne’s case (both the evidence presented at
Osborne’ strial and the additional fact that Osborne has since confessed his guilt), Judge
Gleason correctly concluded that, no matter what resultsthe proposed DNA testing might
yield, thisrenewed testing could not conclusively establish Osborne’ sinnocence. Thus,
even if the due process clause would require additional or renewed DNA testing in some
Instances, re-testing is not required in Osborne’ s case.

For thesereasons, | agreewith my colleaguesthat the decision of the superior

court should be affirmed.

-25- 2109



